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NOTES
MORTGAGES: EFFECT OF FAILURE TO RECORD A
MORTGAGE ASSIGNMENT IN FLORIDA
Extensive litigation and no little injustice have arisen from the
assignment of mortgages without recordation. In an effort to obviate
some of the problems many states have held the requirements of general
recording acts applicable to mortgage assignments.' Faced with a
Florida Court decision that a mortgage assignment is not a conveyance
or transfer of any interest in land and therefore not within the scope
of the general recording act,2 the Florida Legislature in 1915 passed
a recording statute specifically relating to mortgage assignments. 3
This statute reads in part: "No assignment of a mortgage upon real
property or of any interest therein, shall be good or effectual in law
or equity, against creditors or subsequent purchasers, for a valuable
consideration, and without notice, unless the same be recorded according to law." The interpretation of this statute is of paramount
importance in a study of the effects of failure to record a mortgage
assignment in Florida.
It must be kept in mind that the interest of a mortgagee of land
is of a twofold character. He is the owner of a debt, and he is the
owner of an interest in real property securing that debt. Moreover,
it is fundamental that the transfer of a debt secured by a mortgage
carries the mortgage with it.4 As a result of this dual nature of the
mortgagee's interest there exists, with regard to mortgage assignments,
a conflict between the principles underlying the recording acts and the
rules relating to commercial paper. On the one hand, the mortgage is
evidence of land held as security for a debt and is hence affected by the
desire for certainty of ownership inherent in the recording statutes.
On the other hand, the debt secured is often a product of business
and as such should have as much mobility as possible, particularly if
it is negotiable.
Problems most frequently arise from the failure to record a
mortgage assignment (1) when subsequent thereto the debt secured
'E.g., Pratt City Say. Bank v. Merchants' Bank & Trust Co., 228 Ala. 251, 153
So. 185 (1934); Newman v. Fidelity Savings and Loan Ass'n, 14 Ariz. 354, 128 Pac.
53 (1912).
-Garrett v. Fernauld, 63 Fla. 434, 57 So. 671 (1912).
3FLA. STAT. §701.02 (1953).
4Taylor v. American Nat. Bank, 63 Fla. 631, 57 So. 678 (1912); FLA. STAT.
§701.02 (1953) makes specific reference to assignments of mortgages resulting from
transfers of all or any parts of the debt, note, or notes secured by the mortgage.
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by the mortgage is paid to the mortgagee, who then executes a satisfaction of the mortgage; or (2) when the mortgagee subsequently
assigns the same debt and mortgage to another.
SATIsFAcTION OF MORTGAGE BY MORTGAGEE SUBSEQUENT TO ASSIGNMENT

The Florida recording statute specifically protects only "creditors
or subsequent purchasers." It is probably inapplicable when a mortgagor pays his mortgagee subsequent to an unrecorded assignment of
the note and mortgage by the latter. Accordingly, if the note is
negotiable the law of negotiable instruments applies and payment
by the mortgagor to anyone other than the holder is at the mortgagor's
risk. 5 Failure on the part of the mortgagee to produce and surrender
the note upon payment, in the absence of sufficient explanation, should
put the mortgagor on notice. 6 Professor Osborne contends that the
same rule should apply whenever there is written evidence of a debt
secured by mortgage, whether the debt be negotiable or nonnegotiable.7 The existing authority on this point, however, is to the effect
that payments on a nonnegotiable note by mortgagor to mortgagee,
after an unrecorded assignment by the latter, will nevertheless discharge the mortgage.8 Indicative of the probable Florida holding is
Johnston v. Allen. 9 The Court there held that, despite the fact of
nonproduction of the instrument, payment by an acceptor of a nonnegotiable draft to the payee without notice of assignment is a good
defense against the assignee. This holding could apply with equal
force to a nonnegotiable instrument secured by a mortgage.
The type of situation to which the Florida recording statute
clearly applies is that in which a creditor or subsequent purchaser of
land has relied orX the record satisfaction of a prior mortgage, executed by the mortgagee subsequent to his unrecorded assignment of
the same mortgage. 10 In Manufacturers' Trust Co. v. People's Holding
5

Scott v. Taylor, 63 Fla. 612, 58 So. 30 (1912); Williams v. Keyes, 90 Mich. 290,
51 N.W. 520 (1892); Davis v. Polak, 126 Neb. 640, 254 N.W. 246 (1934); cf. Murphy
v. Barnard, 162 Mass. 72, 38 N.E. 29 (1894).
6Cf. Assets Realization Co. v. Clark, 205 N.Y. 105, 98 N.E. 457 (1912).
7
OSBORNE, MORTGAGES §234 (1951).
sStanfa v. Buffo, 280 Ill. App. 261 (1935); Fox v. Cipra, 5 Kan. App. 312, 48 Pac.
452 (1897); Van Keuren v. Corkins, 66 N.Y. 77 (1876); Foster v. Carson, 159 Pa. 477,
28 Ad. 356 (1894) (partial payments); see Hand v. Kemp, 207 Ala. 309, 310, 92
So. 897, 898 (1922).
922 Fla. 224 (1886).
1OGardner v. McPherson, 113 Fla. 231, 151 So. 390 (1933); Manufacturers' Trust
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Co. 1 a grantee of property subject to a mortgage sought to borrow
money on its note secured by a second mortgage on the same property.
As a prerequisite to the loan the prospective mortgagee insisted upon
a satisfaction of the prior note and mortgage. The original mortgagee
executed a satisfaction although it had previously made an assignment
of the note and mortgage, which assignment had not been recorded.
The Court gave the second mortgagee a prior lien, stating that a
subsequent bona fide mortgagee for value and without notice was
entitled to protection under the statute.' 2 The assignee's contention
that failure to produce the first mortgage note at the time of the
second mortgage loan should have put the second mortgagee on notice
was dismissed in the face of the statute.
Suppose a mortgagee, who has made an unrecorded assignment
of the mortgage, is deeded the encumbered property in satisfaction
of the debt, whereupon he sells the land to a third party. If a satisfaction has been placed on the record as a result of the conveyance
from mortgagor to mortgagee, the third party purchaser should
be entitled to protection.' 3 If the mortgage remains outstanding on
the record some courts hold that said mortgage is nevertheless wiped
out by merger of the record title and the equity of redemption in the
same person, the mortgagee.' 4 In justification of this holding it has
been argued that a mortgagee unscrupulous enough to execute a
warranty deed to an innocent purchaser of land, having previously
assigned a mortgage encumbering the same to another, would not
be above filing a fraudulent satisfaction in order to protect the purchaser.' 5 The purchaser has no one from whom he can ascertain
whether an assignment has in fact been made. Other courts, however,
maintain the position that a mortgage yet unsatisfied of record puts
a purchaser on notice regardless of the mortgagee's possession of the
land.' 6
Co. v. People's Holding Co., 110 Fla. 451, 149 So. 5 (1933); cf. Stetler v. Winegar,
75 Colo. 500, 226 Pac. 858 (1924); Henniges v. Paschke, 9 N.D. 489, 84 N.W. 350

(1900).
22110 Fla. 451, 149 So. 5 (1933).

12Compare Manufacturers' Trust Co. v. People's Holding Co., 110 Fla. 451, 149
So. 5 (1938), with Bradley v. Forbs, 116 Fla. 350, 156 So. 716 (1984).
"3Ogle v. Turpin, 102 Ill. 148 (1881); see Ames v. Miller, 65 Neb. 204, 209, 91

N.W. 250, 252 (1902).
'4Gregory v. Savage, 32 Conn. 250 (1864); Artz v. Yeager, 80 Ind. App. 677, 66
N.E. 917 (1903).
25See 29 ILL. L. Rv. 121 (1934).
1GEdgerton v. Young, 43 Ill. 464 (1867); Zorn v. Van Buskirk, 111 Okla. 211, 239
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Although Florida has recognized the doctrine of merger when
the security interest in mortgaged land and the redemption interest
in that land are united in the same person,"1 the doctrine has not been
applied blindly without consideration of other factors.' s In Polk Bond
& Mortgage Co. v. Dwigginsi9 the review of the Florida Court was
concerned solely with the ruling of the court below on motion to
dismiss for want of equity; hence it stopped short of deciding whether
the mortgage assignment recording statute would apply to facts
analogous to those under consideration. In that case there was no
satisfaction on the record. The Court did rule that merger did not
occur, but its holding in this regard was strengthened by the fact that
the conveyance was made to the mortgagee as trustee. Presumably, the
Florida statute would protect the purchaser in this situation, even
if no satisfaction had been recorded. To hold otherwise would be to
render meaningless the words "subsequent purchasers" contained
therein.
SUCCESSIVE ASSIGNMENTS OF THE SAME DEBT AND MORTGAGE

Considerable doubt exists as to whether the Florida mortgage
assignment recording statute will protect an assignee when his assignor
has previously made an unrecorded assignment of the same debt and
mortgage to another. The applicability of the statute depends on
whether the Court construes the terms "creditors or subsequent purchasers" to include an assignee. This result has been achieved in some
states by judicial construction 20 while in others a purchase is defined
by statute to include an assignee. 21 The absence of Florida case law
directly in point precludes an absolute assertion of the Florida holding.22 However, a number of factors point strongly toward the conclusion that the statute is not applicable in such a situation.
Pac. 151 (1925); Thauer v. Smith, 213 Wis. 91, 250 N.W. 842 (1933). Compare Edgerton v. Young, supra, with Ogle v. Turpin, 102 Ill. 148 (1881).
"7Alderman v. Whidden, 142 Fla. 647, 195 So. 605 (1940).
IsLawton v. Mcdlvaine, 113 Fla. 743, 152 So. 179 (1934).
19109 Fla. 443, 147 So. 855 (1933).
20E.g., Second Nat. Bank of New Haven v. Dyer, 121 Conn. 263, 184 Atl. 386

(1936).
21

E.g., N.Y. REAL PROP. LAw §290.
22Taylor v. American Nat. Bank, 63 Fla. 631, 57 So. 678 (1912), cited by Professor Osborne for the proposition that, as between successive assignees of the same
mortgage and negotiable note, the second assignee, if a holder in due course, would
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First, the statute by its express terms applies only to "creditors or
subsequent purchasers." The failure of the Legislature to include
successive assignees among those protected by the statute is certainly
23
some indication of an intent to exclude them from its operation.
Second, to apply the statute to successive assignments of the same debt
and mortgage may result in a separation of the debt and the security.
Such a result is patently undesirable. The holder of the mortgage
unaccompanied by the debt has no enforceable right against the
mortgagor. The mortgage, in such a situation, is a meaningless piece
of paper. On the other hand, the holder of the debt alone has no
security upon which he can depend for satisfaction thereof. In either
case, the mortgagor receives an undeserved windfall. Finally, the
statute was apparently passed to protect purchasers of the land in
situations in which the mortgagee makes a fraudulent satisfaction of
the mortgage subsequent to an unrecorded assignment. 24 The problem
of the priority of successive assignees of the same note and mortgage
was not then before the Legislature.
Assuming the statute to be inapplicable, determination of priority
among unrecorded assignees of the same debt and mortgage depends
primarily upon the character of the debt. If the mortgage debt is nonnegotiable in form, the assignee prior in point of time will probably
be protected. 25 If the debt secured is in the form of a negotiable instrument the assignee who receives and maintains possession of the
instrument will, if a holder in due course, prevail over other assignees,
regardless of nonrecordation. 26
CONCLUSION

A study of the problems inherent in litigation over unrecorded
mortgage assignments suggests some practical precautions. Before
take the note despite record notice of the prior assignment but would not receive

the benefit of the mortgage.

See OSBORNE, HANDBOOK ON THE LAw OF MORTGAGES

§242 (1951). The facts of that case do not, however, warrant Professor Osborne's
contention, there being two mortgages involved.
23The maxim expressio unius est exclusio alterius would appear applicable.
24
See Garrett v. Fernauld, 63 Fla. 434, 57 So. 671 (1912).
2sCentral Trust Co. v. West India Imp. Co., 169 N.Y. 314, 62 N.E. 387 (1901);
see Second National Bank of New Haven v. Dyer, 121 Conn. 263, 270, 184 At. 386,
389 (1936). RESTATEMENT, CONTRACTS §173c states that, subject to certain exceptions,
the prior assignee of a contract right is preferred as against a subsequent assignee
of the same right, even though the former failed to give notice of his assignment.
26Foster v. Augustanna College & Theological Seminary, 92 Okla. 96, 218 Pac.
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paying a debt secured by a mortgage the payor should ask for production and delivery of the written instrument evidencing the debt.
Failure to receive such production and delivery should prompt a
diligent inquiry into the 'circumstances. The payor should also insist
that a satisfaction of the mortgage be placed on the record. Enactment of a statute similar to that in effect in Missouri,27 which requires
a person entering a satisfaction of a mortgage on the record to produce
for cancellation the note secured thereby, would reduce the possibility
of a fraudulent satisfaction to a minimum.
From the point of view of one buying a mortgage, there is all
the more reason to demand production and delivery of the note which
the mortgage secures. With the Florida mortgage assignment recording statute probably inapplicable, he will otherwise run the risk of
being subordinated to a previous unrecorded assignee in possession of
the note.
STEPHEN

H.

GRIMES

335 (1923); Barringer v. Loder, 47 Ore. 223, 81 Pac. 778 (1905); Richards Trust Co.
v. Rhomberg, 19 S.D. 595, 104 N.W. 268 (1905).
27Mo. REv. STAT. §443.060 (Vernon 1953), see FLA. STAT. §28.22 (5) (1953).
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